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_________________________________________ 

BOA BYE-LAWS 

(ANTI-DOPING) 

 OPINION  

_________________________________________ 

 

1. INTRODUCTION 

1.1 I am asked to advise the World Anti-Doping Agency (''WADA'') as to whether the 

British Olympic Association (''BOA'')  byelaw number 7.4 (''the bye-law'') is 

compatible with the World Anti-Doping Code (''The Code''). 

1.2 In my view, for the reasons hereinafter set out, it is not compatible. 

 

2. THE BYE-LAW  

2.1 The bye-law regarding eligibility for membership of Team GB of persons found 

guilty of a doping offence provides in its present incarnation. 

 “Any person who is found to have committed an anti-doping rule violation will be 
ineligible for membership or selection to the Great Britain Olympic Team or to receive 
funding from or to hold any position with the British Olympic Association as 
determined by the Executive Board in accordance with the British Olympic 
Association bylaw on eligibility for future membership of the Great Britain Olympic 
Team.”  
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3. INTERNATIONAL INSTRUMENTS   

 

3.1 WADA Article 10.2 provides 

The period of Ineligibility imposed for a violation of Article 2.1 [Presence of Prohibited 
Substance or its Metabolites or Markers}, Article 2.2 [Use or Attempted Use of 
Prohibited Substance or Prohibited Method} or Article 2.6 [Possession of Prohibited 
Substances and Prohibited Methods} shall be as follows, unless the conditions for 
eliminating or reducing the period of Ineligibility, as provided in Article 10.4 and 10.5, or 
the conditions for increasing the period of Ineligibility, as provided in Article 10.6, are 
met: 

 First violation: Two [2] years Ineligibility 

 

 

3.2 IOC Rule 41 (‘’the Osaka rule’’) provides1: 

Rule 41 "Eligibility Code": 

 To be eligible for participation in the Olympic games, a competitor, [ .. .] 
must comply with the Olympic Charter as well as with the rules of the IF 
concerned as approved by the IOC, and the competitor, [ .. .] must be entered 
by this NOC. The above-noted persons must notably: 

- respect the spirit of fair play and non violence, and behave accordingly, 
and 

- respect and comply in all aspects with the World Anti-Doping Code. 

 

 

                                                      

1  Mentioned but without comment in A. Mestre “The Law of the Olympic Games 2009 (“Mestre”) 
p.71.  
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4. CAS 2011/0/2422 (‘’USOC vs IOC DECISION’’) 

4.1 On 4th October 2011 CAS handed down the USOC vs IOC decision which held the 

Osaka rule to be invalid. The issue on which I am asked to advise could accordingly 

be reformulated as to whether the reasoning of the USOC vs IOC decision applies to 

the bye-law. 

4.2 The material parts of the USOC vs IOC decision are set out below with my 

highlighting: 

……. 

 

6.  APPLICABLE LAW 

6.1  Article R45 of the CAS Code sets out the law applicable to resolve disputes 
using the Ordinary Procedure.  However, in this matter, the parties in the 
Arbitration Agreement at paragraph 3.6 requested that the Panel determine 
the applicable law in accordance with Article R58 of the Code. That provision 
provides as follows: 

 "The Panel shall decide the dispute according to the applicable 
regulations and the rules of law chosen by the parties or, in the 
absence of such a choice, according to the law of the country in which 
the federation, association or sports-related body which has issued the 
challenged decision is domiciled or according to the rules of law, the 
application of which the Panel deems appropriate. In the latter case 
the Panel shall give reasons for its decision". 

6.2  The "applicable regulations" within Article R58 CAS Code are those 
of the OC and of the WADA Code. 

6.3  Article R58 CAS Code also provides for the Panel to decide the dispute in 
accordance with "the rules of law the application of which the Panel deems 
appropriate." The parties are in agreement that the applicable law is Swiss 
law, including fundamental principles, the OC, and the WADA Code. 

6.4  The OC's legal characterization is given in the "Introduction to the Olympic 
Charter," which specifies as follows: 

  "The Olympic Charter (OC) is the codification of the Fundamental 
Principles of Olympism, Rules and Bye-Laws adopted by the 
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International Olympic Committee (IOC). It governs the 
organisation, action and operation of the Olympic Movement and 
sets forth the conditions for the celebration of the Olympic Games. In 
essence, the Olympic Charter serves three main purposes: 

a)  The Olympic Charter, as a basic instrument of a 
constitutional nature, sets forth and recalls the Fundamental 
Principles and essential values of Olympism. 

b)  The Olympic Charter also serves as statutes for the 
International Olympic Committee. 

c)  In addition, the Olympic Charter defines the main reciprocal 
rights and obligations of the three main constituents of the 
Olympic Movement, namely the International Olympic 
Committee, the International Federations and the National 
Olympic Committees, as well as the Organising Committees 
for the Olympic Games, all of which are required to comply 
with the Olympic Charter". 

6.5  Article 60 of the CCS prescribes that the Statutes of a Swiss association must 
be in writing and must contain the necessary provisions as to the goal, the 
resources and the organization of the association. The OC constitutes the 
"Statutes" of the IOC (as indicated in lit. b of the above Introduction) and, 
like all other Swiss associations, the IOC is under the legal obligation to 
comply with its own Statutes. Pursuant to Rule 15.3 of the OC, the role of 
the OC, the role of the IOC "is to fulfil the mission, role and responsibilities 
as assigned to it by the OC". 

6.6  The "Introduction to the Olympic Charter" refers to the "Fundamental 
Principles of Olympism: "a philosophy of life, exalting and combining in a 
balanced whole the qualities of body, will and mind. Blending sport with 
culture and education, Olympism seeks to create a way of life based on the joy 
of effort, the educational value of good example and respect for universal 
fundamental ethical principles". 

6.7  Chapter I of the OC, entitled "The Olympic Movement and its Action," 
provides in Rule 1 for the "Composition and General Organisation of the 
Olympic Movement" that: 

1.  Under the supreme authority of the International Olympic 
Committee, the Olympic Movement encompasses organisations, 
athletes and other persons who agree to be guided by the Olympic 
Charter. [ .. .] 

2.  The three main constituents of the Olympic Movement are the 
International Olympic Committee ("IOC''), the International 
Sports Federations ("IFs'') and the National Olympic 
Committees ("NOCs''). Any person or organisation belonging 
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in any capacity whatsoever to the Olympic Movement is 
bound by the provisions of the Olympic Charter and shall 
abide by the decisions of the IOC.2 

3.  In addition to its three main constituents, the Olympic Movement 
also encompasses [ ...] the national associations, clubs and persons 
belonging to the IFs and NOCs, particularly the athletes, whose 
interests constitute a fundamental element of the Olympic 
Movement's action [ .. .]. It also includes other organisations and 
institutions as recognised by the IOC. 

6.8  Chapter 5 of the OC, entitled "The Olympic Games," provides in Part II, 
"Participation in the Olympic Games" the following rules: 

 Rule 41 "Eligibility Code": 

  To be eligible for participation in the Olympic games, a competitor, [ 
.. .] must comply with the Olympic Charter as well as with the rules 
of the IF concerned as approved by the IOC, and the competitor, [ .. .] 
must be entered by this NOC. The above-noted persons must 
notably: 

- respect the spirit of fair play and non violence, and behave 
accordingly, and 

- respect and comply in all aspects with the World Anti-Doping 
Code. 

 Rule 44 "World Anti-Doping Code": 

 The World Anti-Doping Code is mandatory for the whole Olympic 
Movement. 

 Rule 45 "Invitations and Entries": 

 1.  [ ...] 

 2.  Only NOCs recognised by the IOC may enter competitors in the 
Olympic Games.  Any entry is subject to acceptance by the IOC, 
which may at its discretion, at any time, refuse any entry, without 
indication of grounds. Nobody is entitled to any right of any kind to 
participate in the Olympic Games. 

 3.  [ ...] 

                                                      
2  This includes WADA: Mestre pp.52-54 
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 4.  [ .. .] 

6.9  Several provisions of the W ADA Code are also relevant here. Pursuant to 
Article 10.2 WADA Code, entitled "Sanctions on Individuals": 

  The period of Ineligibility imposed for a violation of Article 2.1 
[Presence of Prohibited Substance or its Metabolites or Markers}, 
Article 2.2 [Use or Attempted Use of Prohibited Substance or 
Prohibited Method} or Article 2.6 [Possession of Prohibited 
Substances and Prohibited Methods} shall be as follows, unless the 
conditions for eliminating or reducing the period of Ineligibility, as 
provided in Article 10.4 and 10.5, or the conditions for increasing the 
period of Ineligibility, as provided in Article 10.6, are met: 

   First violation: Two [2] years Ineligibility 

6.10  In Appendix One to the WADA Code, the definition of Ineligibility and of 
Disqualification refers to the definition of "Consequences of Anti-Doping 
Rules Violations" as follows: 

  An Athlete's or other Person's violation of an anti-doping rule may 
result in one or more of the following: [a} Disqualification [ .. .]; [b} 
Ineligibility means the Athlete or other Person is barred for a 
specified period of time from participating in any Competition or 
other activity or funding as provided in Article 10.9; and [c} 
Provisional Suspension [ .. .]. 

6.11  Part Three of the W ADA Code, entitled "Roles and Responsibilities," 
contains Chapter 20, "Additional Roles and Responsibilities of Signatories." 
Within that Chapter is Article 20.1, "Roles and Responsibilities of the 
International Olympic Committee," followed by further articles prescribing 
other Signatories' responsibilities.  Article 20.1.1 provides that the IOC is: 
"To adopt and implement anti-doping policies and rules for the Olympic 
Games which conform with the Code." 

6.12  In Part Four of the WADA Code, entitled "Acceptance, Compliance, 
Modification & Interpretation," Article 23.2.1 provides that "The 
Signatories [of which the IOC is one] shall implement applicable Code 
provisions through policies, statutes, rules or regulations according to their 
authority and within their relevant spheres of responsibility." 

6.13  Article 23.2.2 of the WADA Code states (in part): 

  The following Articles (and corresponding Comments) as 
applicable to the scope of the anti-doping activity which the 
Anti-Doping Organization performs must be implemented by 
Signatories without substantive change [. . .] 

•  Article 1 (Definition of Doping) [. . .] 
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•  Article 10 (Sanctions on Individuals) [. . .] 

•  Appendix 1 - Definitions 

No additional provision may be added to a Signatory's rules which 
change the effect of the Articles enumerated in this Article.” 

…………………………………………….. 

 “8.  THE PANEL'S FINDINGS ON THE MERITS 

(i)  Scope and Application of the IOC Regulation 

8.1  The resolution of this dispute ought to begin with an analysis of the scope of 
the IOC Regulation. 

8.2  The Regulation has no immediate effect on an athlete who is subject to a 
suspension under the WADA Code that either prevents him or her from 
participating in qualifying competitions to become a member of a National 
Olympic team or coincides with the Olympic Games themselves. Such an 
athlete would not be able to participate in that particular Olympic Games 
because of the suspension under the WADA Code. However, that same 
athlete would be affected by the IOC Regulation at the time of the subsequent 
Olympic Games, assuming the prior suspension was of more than six 
months' duration and was served in the four-year period prior to that 
Olympic Games. 

8.3  The IOC Regulation applies to all athletes of the Olympic Movement, but 
only becomes a consequence at the point a decision is made with respect to 
that athlete's acceptance, nomination, and accreditation to the Olympic 
Games. In other words, at the point when an NOC has selected an athlete to 
be a part of its Olympic Team and seeks the IOC's approval for its 
nomination, the Regulation starts to have a direct effect. The existence of the 
Regulation might well mean that an NOC will not seek to nominate an 
athlete who falls within its terms, rather than propose the athlete and have 
the nomination subsequently rejected by the IOC. Nevertheless, it is at the 
point that the IOC either accepts or denies the nomination that a decision is 
made, pursuant to Rule 45.2 of the OC, and that the IOC Regulation has its 
effect of not permitting participation of an athlete as outlined in the OC. 

8.4  It is worth noting that the effects of a suspension under the WADA Code that 
overlaps with an Olympic Games or the qualification for that Games and of 
the application of the IOC Regulation are identical: in both circumstances, an 
athlete is denied the possibility to participate in the Olympic Games. A 
WADA Code suspension, of course, also has a broader effect as it bans 
participations in other competitions as well. 

8.5  The IOC Regulation can also affect a team in a team sport, as an athlete 
subject to the application of the Regulation can be on the national team for all 
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competitions other than the Olympic Games. Thus, there may be a ripple 
effect to the Regulation that extends beyond the athlete to whom the 
Regulation is applied. 

8.6  As noted above, the USOC argues that the IOC Regulation is invalid and 
unenforceable because: (i) it is inconsistent with the WADA Code and the 
OC; (ii) it violates Swiss law and general fundamental principles of law; and 
(iii) it is an unlawful restriction of competition. In order to assess some of 
these arguments, it is necessary to determine whether the IOC Regulation is 
a sanction, as the USOC argues, or is an eligibility rule, as the IOC submits. 
The USOC argues additionally, however, that even if the Regulation was an 
eligibility rule, it is still invalid and unenforceable. Because certain branches 
of the arguments apply only in the event the Regulation is characterized as a 
sanction, the Panel's characterisation of it will be discussed next. 

(ii)  Proper Characterisation of the IOC Regulation as an 
eligibility rule or a sanction 

8.7  In the CAS Advisory Opinion requested by the IOC, supra, the Advisory 
Panel concluded, in consideration of Rule 45.2 of the OC, that the IOC 
Regulation was an eligibility rule. However, the manner in which the 
question for the Advisory Opinion was posed, together with the absence of an 
adversarial proceeding such as occurred in the proceedings before this Panel, 
essentially prevented the Panel in the Advisory Opinion from considering all 
of the issues and arguments put forward in this case. In contrast, this Panel 
was benefitted by extensive arguments made by both parties and numerous 
Amicus Curiae Briefs. 

8.8  Another CAS Panel provided a confidential Advisory Opinion to an 
International Federation (the "IF Advisory Opinion") on its Rule that no 
athlete who had been declared ineligible to compete for at least two years 
could take part in the next edition of Tribunal Arbitral du Sport the 
Championships following the conclusion of the period of ineligibility 
(hereinafter the "IF Rule"). For reasons that are found to be inapplicable here, 
that Panel concluded that the IF Rule was penal in nature and not an 
eligibility rule. The Panel found an intention to sanction the athlete. 
Therefore, that case is also distinguished from the current case. 

8.9  Other CAS jurisprudence has indicated that qualifying or eligibility rules 
are those that serve to facilitate the organization of an event and to 
ensure that the athlete meets the performance ability requirement for 
the type of competition in question. A CAS Panel noted in RFEC & 
Alejandro Valverde v. UCI (CAS 2007/0/1381 at paragraph 76) (hereinafter 
"Valverde case #1"), that a common point in qualifying (eligibility) rules is 
that they do not sanction undesirable behaviour by athletes. Qualifying rules 
define certain attributes required of athletes desiring to be eligible to compete 
and certain formalities that must be met in order to compete. (See Valverde 
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case #1 at paragraph 77). This same point is found in the IF Advisory 
Opinion. 

8.10  In contrast to qualifying rules are the rules that bar an athlete from 
participating and taking part in a competition due to prior 
undesirable behaviour on the part of the athlete.  Such a rule, whose 
objective is to sanction the athlete's prior behaviour by barring participation 
in the event because of that behaviour, imposes a sanction. A ban on taking 
part in a competition can be one of the possible disciplinary measures 
sanctioning the breach of a rule of behaviour. The CAS first addressed the 
issue of whether the IOC can refuse entry into the Olympic Games to an 
athlete who has served an anti-doping rule related sanction in Prusis v. 
IOC.s The Panel in Prusis said that the effect of refusing the athlete entry to 
the Games was to impose a further sanction on him for the same offense. 

8.11  In this particular case, what is the appropriate characterisation of the IOC 
Regulation? 

8.12  In determining the answer to that question, it is helpful to examine the 
WADA Code and the OC. As set out in part 6 of this Award, the WADA 
Code provides that ineligibility means "the Athlete [ .. .] is barred for a 
specified period of time from participating in any Competition [ .. .]". The 
IOC Regulation states that an athlete "may not participate, in any capacity, 
in the next edition of the Olympic Games". (In both provisions, the emphasis 
is that of this Panel.) The essence of both rules is clearly disbarment from 
participation in an event or a number of events. 

8.13  As noted above, ineligibility according to the WADA Code is defined in the 
context of Competition. An Event is defined in the WADA Code as "A series 
of individual Competitions conducted together under one ruling body" 
(emphasis that of the Panel), and sets out as an example, the Olympic Games. 
Accordingly, the Panel finds that the Olympic Games come within the 
definition of Competition under the W ADA Code. 

8.14  Ineligibility is a sanction according to the provisions of Article 10 of the 
WADA Code and its definition. The OC in Rule 44 makes the WADA Code 
mandatory. Therefore, the Panel finds that a reading of the two documents 
together makes the IOC Regulation, insofar as it makes an athlete ineligible 
to participate in a Competition -- i.e., the Olympic Games -- a sanction. 

8.15  The IOC submits that the Regulation cannot be disciplinary in nature, 
because the IOC only has disciplinary jurisdiction and powers over Olympic 
athletes during the Olympic Games. This argument is based on Rule 23.2 of 
the OC, stating that once an athlete has made his Olympic declaration 
according to the Bye-law 6 to Rule 45 OC, then the declaration, when 
accepted by the IOC, creates a contractual relationship between the IOC and 
the single athlete. Based on such relationship, an athlete may be sanctioned 
pursuant to the "Measures and Sanctions" provided for in Rule 23. That 
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provision reflects the bifurcated jurisdiction for discipline between the IOC 
and an International Federation at the Olympic Games, but it does not 
answer the characterisation question.  As the discussion above demonstrates, 
the ineligibility caused by the IOC Regulation falls squarely within the 
nature of sanctions provided in the WADA Code. Once the IOC Regulation 
is used to bar the participation of an athlete, the effect of the Regulation is 
disqualification from the Olympics and would be undeniably disciplinary in 
nature.  Furthermore, the athlete would certainly perceive such a 
disqualification as a sanction, much like a suspension under the W ADA 
Code. Therefore, the Panel is satisfied that the IOC Regulation has the nature 
and the inherent characteristics of a sanction. 

8.16  This conclusion holds even though, as the IOC argues, an athlete who is 
prevented from participating in the Olympic Games by virtue of the IOC 
Regulation may nevertheless participate in another elite athletic competition 
in his or her sport at the same time, if one is being run concurrently. The 
IOC Regulation makes an athlete ineligible for the Competition of the 
Olympic Games, which as noted above, is a Competition under the WADA 
Code. 

8.17  The Panel also notes that the Olympic Games are, for many athletes, the 
pinnacle of success and the ultimate goal of athletic competition. Being 
prevented from participating in the Olympic Games, having already served a 
period of suspension, certainly has the effect of further penalizing the athlete 
and extending that suspension. 

8.18  Finally, it is noted that at the Olympic Games, the IOC adopts its own Anti-
Doping Rules using the WADA Code as its model, as it is bound to do by 
Article 20.1.1 of the WADA Code and Rule 44 of the OC. Article 9.4 of the 
Beijing Olympic Anti-Doping Rules and Article 8.4 of the Vancouver 
Winter Olympic Anti-Doping rules contained the IOC Regulation within 
them. Therefore, even if the Regulation is operating as an eligibility rule, the 
disciplinary sanction in the Olympic Games Anti-Doping Rules would have 
to be applied if the athlete had been inadvertently accepted as an eligible 
competitor. 

8.19  For all of the foregoing reasons, having regard to the objective and purpose of 
the IOC Regulation and to its scope and application, the Panel is of the view 
that the IOC Regulation is more properly characterised as a sanction 
of ineligibility for a major Competition, i.e. as a disciplinary measure 
taken because of a prior behaviour, than as a pure condition of 
eligibility to compete in the Olympic Games. Even if one accepts that 
the Regulation has elements of both an eligibility rule and a sanction, 
it nevertheless operates as, and has the effect of, a disciplinary 
sanction.  

(iii)  Is the IOC Regulation consistent with the WADA Code and 
the OC? 
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8.20  The USOC submits that the IOC Regulation is a substantive change not 
permitted by Article 23 of the W ADA Code, or alternatively, that it was not 
enacted in compliance with Article 23.6 of the WADA Code. Similarly, it is 
submitted by USOC that the Regulation is not consistent with the OC. 
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(a)  WADA Code 

8.21  The WADA Code is neither a law nor an international treaty. It is rather a 
contractual instrument binding its signatories in accordance with private 
international law3.  The IOC is a Signatory of the WADA Code (see Ali. 
23.1.1). 

Is the IOC Regulation an impermissible substantive change? 

8.22  As a Signatory of the WADA Code, the IOC is bound by contract to comply 
with its terms. That contract defines the IOC as an Anti-Doping 
Organization ("ADO").  Pursuant to Article 23 WADA Code, such 
organisations are required to follow all provisions of the WADA Code that 
are mandatory. The IOC accepts this responsibility by providing in Rule 44 
OC that the WADA Code is mandatory for all members of the Olympic 
Movement, including of course itself. 

8.23  Article 23.2.2 WADA Code further requires that Signatories accept, 
"without substantive changes", the mandatory parts of the W ADA Code. 
One of the mandatory provisions of the WADA Code is Article 10 relating to 
sanctions. Article 20.1.1 requires the IOC "to adopt and implement anti-
doping policies and rules for the Olympic Games which conform with the 
Code"4 . Article 23.2.2 also provides that "no additional provision may be 
added to a Signatory's rules which change the effect of [. . .] the periods of 
Ineligibility provided for in Article 10 of the WADA Code". 

8.24  The IOC Regulation provides for an additional disciplinary sanction 
(as characterised by the Panel in Part 8(ii) above) after the 
ineligibility sanction for an anti-doping rule violation under the 
WADA Code has been served. The Regulation thus provides for a 
period of ineligibility (non-participation) that is not provided for 
under Article 10 of the WADA Code. In so doing, the IOC Regulation 
constitutes a substantive change to the WADA Code, which the IOC 
has contractually committed itself not to do and which is prohibited 
by Article 23.2.2 WADA Code. 

                                                      
3  The evidence of the contractual character of the WADA Code may be found in the introductory 

comment of Part Three entitled “Roles and Responsibilities”.  It reads: “All signatories shall act in a 
spirit of partnership and collaboration in order to ensure the success of the fight against doping in sport and 
the respect of the Code”. 

4  Article 9.4 of the Beijing Olympic Anti-Doping Rules and Article 8.4 of the Vancouver Winter 
Olympic Anti-Doping Rules contained within them, the IOC Regulation which are not in the 
WADA Code. 
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8.25  The purpose of Article 23.2.2 WADA Code is to ensure that Signatories do 
not introduce provisions that negate, contradict, or otherwise change the 
WADA Code articles that are mandatory, including the sanctions in Article 
10. The Regulation is a substantive change to Article 10 because the period of 
ineligibility now becomes 2 years (or whatever lesser sanction in excess of 6 
months is ordered) plus at least the number of days of the Olympic Games. 
The Regulation changes the effect of Article 10, through unilateral action by 
the IOC, by adding further ineligibility to the anti-doping sanction under the 
WADA Code after that sanction has been served. 

8.26  By virtue of imposing an additional consequence that is over and 
above the consequences that are already provided for in the WADA 
Code, the IOC Regulation is not in compliance with the W ADA Code. 

8.27  In finding that the IOC Regulation is contrary to the WADA Code, the Panel 
wishes to make clear that it is not stating that the IOC Regulation could not 
be incorporated into the W ADA Code or that the spirit or the rationale of the 
IOC regulation is per se right or wrong. If the IOC wants to exclude athletes 
who have been sanctioned for doping from the Olympics Games, it may 
propose an amendment to the WADA Code, which would allow other 
Signatories the time and opportunity to consider these issues and whether it 
should be adopted as provided in the Code. The Panel, of course, declines to 
comment on whether or how such an amendment should be enacted. It does 
note, however, that should the WADA Code be revised in this way, any issue 
of proportionality could be determined by the first instance adjudicatory body 
and reviewed on appeal, which would likely satisfy any requirement of 
proportionality. Such an amendment would also likely make moot any issue 
of double jeopardy, since the sanction including a ban from an Olympic 
Games would be a single sanction as a result of an anti-doping violation, 
with the adjudicatory body taking into due consideration the interplay of the 
two possible sanctioning elements.  Similarly, issues regarding equal 
treatment and due process would also be solved. 

Was the Rule enacted in compliance with the WADA Code Article 
23.6? 

8.28  Given the above finding that the IOC Regulation is not in compliance with 
the WADA Code as it amounts to a substantive change to the sanctions 
provisions of the WADA Code, the Panel does not need to address this 
additional compliance argument in its Award. 

(b)  Olympic Charter 

8.29  Under Swiss law, private associations such as the IOC must act in 
compliance with Swiss law and applicable principles of law, as well as the 
association's own statutes. Indeed, a member of an association may seek 
redress for acts and decisions of the association that are contrary to the law or 
to the statutes of the association (see Article 75CCS). 
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8.30  .................................................................................................................... 

8.31  Recognized by the Swiss federal Constitution and anchored in the Swiss law 
of private associations is the principle of autonomy, which provides an 
association with a very wide degree of self-sufficiency and independence. The 
right to regulate and to determine its own affairs is considered essential for 
an association and is at the heart of the principle of autonomy. One of the 
expressions of private autonomy of associations is the competence to issue 
rules relating to their own governance, their membership and their own 
competitions. However, this autonomy is not absolute. 

8.32 The OC constitutes the IOC's "Statutes" within the meaning of the law on 
Swiss associations, pursuant to Article 60 of the CCS. That provision 
prescribes that the statutes must contain the necessary provisions as to the 
goal, the resources and the organisation of an association. The OC is the 
codification of the Fundamental Principles of Olympism and, amongst other 
matters, governs the action and operation of the Olympic Movement. 

8.33  By Rule 44 of the OC, the IOC has incorporated the W ADA Code into the 
IOC's own Statutes. The IOC further provides in Rule 41 of the OC that a 
competitor must respect and comply with all aspects with the WADA Code. 
Accordingly, the IOC has by virtue of its own statutes and in particular, 
Rule 44, accepted the binding nature of the WADA Code. 

8.34  Because the Panel has found that the IOC Regulation is not in 
compliance with the WADA Code, and because the WADA Code has 
been incorporated into the OC, the IOC Regulation is not in 
compliance with the IOC's Statutes, i.e. the OC, and is therefore 
invalid and unenforceable. 

(iv)  Other arguments raised by the USOC 

8.35 As described above, the USOC also based its claim on Swiss law and 
fundamental principles of law, as well as competition rules. The parties 
provided extensive briefing and oral submissions on these issues. However, 
the conclusions above that the IOC Regulation violates the WADA Code and 
the OC make it unnecessary to deal with any of those arguments. If the Panel 
adopted or denied any of these additional bases for the USOC's claim, the 
conclusion would still be the same: that the IOC Regulation is invalid and 
unenforceable. 

8.36 Nevertheless, the Panel finds it appropriate to make the following comments 
with respect to one set of these issues. CAS case law has consistently held 
that the principle of ne bis in idem can apply to sanctions under sport law, 
and academic authorities on the subject have come to the same conclusion. 
The Panel considers that, if the ne bis in idem principle is indeed 
applicable to sanctions imposed under anti-doping regulations, the 
IOC Regulation would contravene this principle. The effective purpose 
of the sanction is the same (even if the underlying motivations are different); 
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the sanction is attributable to the same behaviour, and the sanction results in 
the same consequence, ineligibility from Competition. As mentioned above, 
no ne bis in idem issue would be raised if the IOC Regulation were 
implemented in the WADA Code, so that one adjudicatory body would be in 
position to assess the proper sanction for a certain behaviour, taking into due 
consideration the overall effect of the sanction to be attributed.5 

 (v)  Conclusion 

8.37  In summary, the Panel concludes for the reasons set out in this Award and 
taking in due consideration all arguments submitted by the partes as well as 
the amicus curiae briefs filed by third parties, that the IOC Regulation is not 
in compliance with the WADA Code and violates the IOC's own Statutes. 
The Arbitration Agreement provides for this dispute to "be submitted 
exclusively to the Court of Arbitration for Sport (CAS) in Lausanne, 
Switzerland, and settled definitively in accordance with the Code of Sports 
related arbitration, under the rules applicable to the Ordinary Arbitration 
Procedure". In the exercise of this power conferred upon the Panel by the 
Arbitration Agreement and in light of these findings, the IOC Regulation is 
found to be invalid and unenforceable.  It is so declared by this Panel.” 

 

5. THE USOC vs IOC decision :ANALYSIS 

5.1 The key steps on the Panel’s reasoning in the USOC vs IOC decision appear to me to 

be these.  The references are to paragraphs: 

(1) The IOC as a signatory to the Code was bound contractually to implement 

the Code without substantive change. 6.12-6.13, 8.22 

(2) Eligibility rules “define certain attributes to be required of athletes desiring to be 

eligible to compete and certain formalities that must be met in order to compete''  8.9 

in contrast ''are the rules that bar an athlete from participating and taking part in a 
                                                      
5  By contrast, for example, if the IOC issued a rule that persons convicted of a violent felony were 

not eligible to participate in the Olympic Games, such a rule would likely not violate the principle 
of ne bis in idem, because the effective purpose of that sanction would be different from the 
purpose of the criminal penalty associated with that violent felony. 
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competition due to prior undesirable behaviour on the part of the athlete''.....whose 

objective is to sanction the athlete's prior behaviour by barring participation in 

the event because of that behaviour and which therefore impose sanctions.  

8.10 

(3) The Osaka rule is a sanction de jure or de facto 8.19 because: 

(i)  its essence, like that of WADC 10 is ''clearly disbarment from 

participation in an event or number of events''. 8.12  

(ii)  ineligibility is described as a sanction in the WADC itself.  8.14  

(iii)  previous CAS jurisprudence has held that refusal of entry to an athlete 

to the Games is a sanction para 8.10.  

(iv) an athlete disqualified from the Olympic Games because of the Osaka 

rule would certainly perceive it as a sanction.  8.15  

(v) a fortiori given that the Olympic Games represent the ultimate goal of 

athletic competition. 8.17 

(4) The Osaka rule provides for an additional sanction for a doping offence over 

and above that provided by Article 10 of the Code) 6.9- 6.10.  8.24 

(5) By reason of 4 the Osaka rule is a substantive change to Article 10 of the Code 

because it extends whatever period of ineligibility between 6 months plus 

and 2 years is imposed under Article 10 by a period of the next Olympic 

Games. 8.25 
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(6) Accordingly the Osaka rule is not in compliance with the Code.  8.26 

(7) The IOC has by virtue of its own statutes accepted the binding nature of the 

Code.  8.33 

(8) Therefore under applicable Swiss private law which governs the IOC 1.2 the 

Osaka rule is invalid and unenforceable. 8.34 

(9) The same conclusion could be reached by reliance on the principle ne bis in 

idem (since the Osaka rule penalizes the same behaviour and has the same 

consequence - ineligibility from competition as the Code Article 10). 8.36 

(10) The issue as to whether if the Osaka rule were incorporated by way of 

amendment into the Code was not before the Panel, but its incorporation 

would remove the two features found by the Panel to make it unenforceable 

(as well as other objections argued before them but left - because of absence of 

need to do so-undecided ie equal treatment/due process) with leaving only 

proportionality to be determined in such circumstances.  As to this the Panel 

noted that a two tier system of adjudication, first instance and appeal ''would 

likely satisfy any requirement of proportionality.''  8.27  

6. THE BOA 

6.1 On 11th March 2009, the BOA, a private company limited by guarantee, see its 

Articles of Association, and subject to the law of England and Wales.  Its objects 

include, acting in accordance with the Olympic Charter AA 2.1.2 and promoting the 

Code AA 2.1.14.  Voting members have the power to make bye-laws (“BL”) 
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consistent with the Articles AA 54.1.   The BOA is obliged to act in accordance with 

the Olympic Charter AA 54.4. 

6.2 On 11th March 2009 the BOA accepted the Code and adopted the bye-laws as its anti-

doping rules.  The bye-laws identify the BOA as signatory to the Code 1.1; and states 

that ’’Under the Code, the (BOA) has roles and responsibilities include the following”: 

(1) to ensure its anti-doping policies and rules conform to the Code… 

7. ANALYSIS: THE BYE-LAW  

7.1 The BOA’s position, in my view, is in pari materia to that of the IOC ie that it bound 

itself contractually to implement the Code without substantive change, and would be 

in breach of contract in maintaining the bye-law.   Furthermore under the law of 

England and Wales, to which the BOA is subject, the bye-law is invalid because it is 

ultra vires its objects. 

7.2 On one occasion a challenge was made to a previous incarnation of the bye-law; 

Chambers v BOA 2008 EWHC 2028.  Chambers sought an interim injunction to 

restrain the BOA from applying the then bye-law so to permit him to compete in the 

Beijing Olympics.  The Judge(Mackay J), applying conventional tests to such an 

application, found that Chambers had not established a sufficient prospect of success 

at any trial that the bye-law was in unlawful restraint of trade or lacking in 

proportionality, to justify making what was in effect a mandatory order (para 54).  In 

any event he found decisive the delay of Chambers in making the application para 62 

and the fact that the balance of convenience (interests of other athletes who would be 
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deselected, harmony and management of the British team etc.) was also weighed 

against him. (para 65) 

7.3 The harmonisation argument based on the then version of the WADA Code was 

touched upon.   See para 25. The Judge acknowledged that an NOC bound by the 

Code (as is the BOA) ’’ought to have careful regard to it and bear in mind what others do’’.  

He was however impressed by the Osaka rule which he quoted and implicitly, if not 

expressly, saw as validating the BOA stance (para 27).  It is of course to be noted that 

an English Court could not now follow his (obiter) his reasoning on this point since 

the USOC vs IOC decision destroys its foundation.  

7.4 I consider certain defences potentially articulated to my conclusion in para 7.1 above: 

(1) The bye-law is an eligibility rule (something that the Judge mentioned in the 

Chambers case (para 21)).   However, the same proposition was advanced by 

the IOC in the USOC vs IOC case 2.9 and 7.7, and rejected 8.7ff.   In my 

respectful view CAS was correct to do so.  The contrary argument elevates 

form above substance: the BOA Bye-law is indeed more severe in its impact 

on athletes applying to all and not only to the next Games6.   

(2) The bye-law (in a different language but to same effect) was first introduced 

in 1992 land has ''stood the test of time for 20 years'' (Lord Moynihan, Chairman 

of the BOA).  However there has been no legal challenge to the rule other 

                                                      
6  An earlier CAS advisory opinion for the IAAF was which concluded that the Osaka rule was 

indeed an eligibility rule was reached without the benefit of adversarial argument. 8.7 
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than by Chambers in which the issue determined by the USOC vs IOC 

decision was not fully canvassed (see above). 

(3) The bye-law (again in an earlier incarnation, but to the same substantive 

effect) predated the Code. However even if prior to the coming into force of 

the Code  such-bye law was unobjectionable in legal terms, once the Code 

came into force and BOA agreed to be bound by it, the bye-law could not be 

maintained for the reasons set out in the USOC vs IOC decision. 

(4) The bye-law in its then form was endorsed by WADA in 2009.   However as 

the recent letter from WADC to the BOA dated 7th October 2011, to which no 

response has yet been received, observes, at that time WADA considered the 

Osaka rule to be an eligibility rule only.  The USOC vs IOC decision has 

undermined the basis for the previous WADA endorsement. 

(5) The bye-law has wide support among the sporting community and serves a 

virtuous purpose. Neither matter however bears upon its legality.  As the 

CAS panel pointed out there may be ways of achieving the  objectivity  

pursued by the bye-law-which is identical to that of the Osaka rule - in the 

future in the future; non sequitur that it lawful at present. 

(6) The bye-law provides for an appeal BL 10.2.  But the appeal can only be 

advanced in conformity with the Code (ditto).   The subject matter of such an 

appeal can include “a decision imposing consequences for an anti-doping violation” 

(Article 13.2), and the athlete the subject of a decision has locus standi to 
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appeal (Article 13.3)7 I do not consider that this right to appeal envisages a 

challenge to the validity of the bye-law.   Indeed BL 10.2 says expressly “For 

the avoidance of doubt appeals under the (BOA’s) bye-law on eligibility for future 

membership of the Great Britain Olympic Team must be in conducted in 

accordance with the provisions of the bye-law in force at the relevant time”, 

so limiting the scope for appeal.  In any event an argument to the effect that 

the bye-law was valid because it could be challenged as invalid would be 

circular.  Finally it is notable that the USOC vs IOC decision did not even 

advert to any right of appeal by an athlete disadvantaged by the Osaka rule 

of the type contemplated by the Olympic Charter to CAS (Article 59).   

7.5 An appeal was made under a previous incarnation of the bye-law by Ms Ohuruogu.  

The Panel who allowed her appeal on the ground of “significant mitigating 

circumstances” - a then (but no longer) prescribed ground for an appeal - expressly 

noted that their function was to ‘’interpret and apply’’ the rules as they stood and, 

hence, not to entertain a challenge to their validity. (para 12)   

7.6 I note that my view is shared by Professor Ian Blackshaw World Sports report 1st 

November 2011 who adds that the bye-law may also be in unreasonable restraint of 

trade and discriminatory8. 

                                                      
7  International Athletes can appeal directly to CAS: Article 13.2.1 

8  I am not asked to advise on the course that WADA should adopt if it accepts my opinion.  See 
brief discussion by P. David – A Guide to the World Anti-Doping Code CUP 2008 on the Code 
2003 version p.52: but the logic of my Opinion is that BOA should itself repeal the bye-law. 
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